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“Proud, Committed and More.”

1. INTRODUCTION:

The Defense Commissary Agency (DeCA) is firmly committed to ensuring and maintaining a model workplace that is free from all forms of unlawful discrimination and harassment. Every DeCA leader has an inherent duty to provide and maintain an environment of trust and respect for human dignity. Leaders at all levels within the DeCA community must guard against harassment, be engaged and ensure employment decisions, such as hiring, promoting, training, and rewarding, will be made exclusively on the merit of job-related criteria, such as employees’ knowledge, skills, abilities, and performance. Furthermore, decisions to take disciplinary action on employees will be taken solely on the employees’ conduct and performance.

Discrimination and workplace harassment based on race, color, religion, sex (including pregnancy, gender identity, sexual orientation, and sexual harassment), national origin, age (40 or older), disability (physical and/or mental), genetic information, or reprisal for prior protected communication, constitutes unlawful discrimination, are prohibited and subject to disciplinary action. DeCA employees’ encountering workplace harassment should report the incident through appropriate channels. All DeCA leaders must ensure they conduct immediate, thorough, and impartial investigations into every reported incident and take immediate and appropriate corrective action, including disciplinary actions, to eliminate harassing conduct regardless of whether the conduct violated the law or the alleged victim files an EEO complaint on the same issue(s). Retaliation against any employee1 for reporting such matters or for assisting in any inquiry related to a report is prohibited.

2. PURPOSE:

While the DeCA Equal Employment (EEO) office is responsible for this guidance, the anti-harassment program and the discrimination complaint process do not exist for the same purpose. These written procedures are based on Federal laws and are in accordance with the
U.S. Equal Employment Opportunity Commission’s Enforcement Guidance on Vicarious Employer Liability for Unlawful Harassment by Supervisors. The overarching goal of the DeCA anti-harassment policy and procedures are to eliminate harassment in the workplace at the earliest possible stage, before it becomes “severe or pervasive”. The discrimination complaint process is designed to make individuals whole for discrimination that has already occurred through damage awards and equitable relief provided by the Agency. This may be necessary if the Agency fails to address harassing conduct in the workplace as described in this guidance.2 These procedures will also ensure appropriate notification of officials and provide guidance to immediately correct harassing conduct. Finally, these procedures are a part of the DeCA culture and ongoing efforts to provide a model workplace for all employees.


[bookmark: _bookmark0]1 Individuals who allege that they are the targets of harassing conduct may also file discrimination complaints, but they are not required to do so.
[bookmark: _bookmark1]2 DeCA anti-harassment guidance and procedures cover Federal civilian personnel. DeCA does not have the authority to discipline contractors for misconduct. It is expected that all contractors conducting work on DeCA premises will refrain from engaging in harassing conduct. For allegations of harassment involving a contractor employee, DeCA supervisors should immediately contact the appropriate contracting officer.
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3. [bookmark: 3.__APPLICABILITY:]APPLICABILITY:

These procedures apply to all Defense Commissary Agency (DeCA) employees and applicants for employment. These procedures apply to all work settings, including off-site meetings, training, and business trips.

4. AUTHORITIES:

Title VII of the Civil Rights Act of 1964, as amended, Title 42, United States Code (U.S.C.), section 2000e-16 (42 U.S.C. § 2000E-16); the Age Discrimination in Employment Act of 1967, 29 U.S.C. § 633a; Rehabilitation Act of 1973, as amended, 29 U.S.C. § 791(g); Civil Service Reform Act of 1978, 5 U.S.C. § 2302(b) (10); Executive Order 11478 (EEO in the Federal Government), as amended May 28, 1988; Equal Employment Opportunity Commission (EEOC) Enforcement Guidance 915.002 on Vicarious Employer Liability for Unlawful Harassment by Supervisors (June 18, 1999) and EEOC Management Directive 715, “Federal Responsibilities Under Section 717 of Title VII and Section 501 of the Rehabilitation Act” (October 1, 2003).

5. UNLAWFUL HARASSMENT

Unlawful harassment, as addressed in this guidance3, includes but is not limited to offensive slurs, jokes, epithets or name calling, physical assaults or threats, intimidation, ridicule, or mockery, insults or putdowns, offensive objects or pictures, based on a person’s EEO- protected characteristics. Protected characteristics are race, color, religion, sex (including pregnancy, gender identity, sexual orientation, and sexual harassment), national origin, age (40 or older), disability (mental and/or physical), genetic information or reprisal for prior protected communication relating to these protected bases where:

a. An employee’s acceptance or rejection of such conduct explicitly or implicitly forms the basis for an employment decision affecting the employee; or
b. The conduct is severe or pervasive enough to create a work environment that a reasonable person would consider intimidating, hostile, or abusive. This type of harassment typically does not involve discrete personnel actions such as denial of a promotion.

Harassers can be supervisors, coworkers, or non-employees of the Agency, such as a contractor or a customer. Harassment can also occur when the alleged harasser and the victim share the same protected characteristics such as race or gender. Treating someone unfavorably because that person is associated with (e.g. married to) a person who is a member of a protected group is also prohibited.




[bookmark: _bookmark2]3 DeCA anti-harassment guidance and procedures are not intended to establish a general civility code for the Agency. Petty slights or minor annoyances are not covered. If the alleged conduct does not meet the definition of harassment under this guidance, there are other options the employee may wish to explore to address their concern. The HR and EEO offices can provide addition information regarding those options.

Under Federal anti-discrimination laws, the Agency is automatically liable for unlawful harassment by a supervisor that results in a tangible (adverse) employment action, such as termination or a failure to promote. The Agency will be liable for harassment by non- supervisory employees or non-employees it has control over (for example, independent contractors or customers on the premises) if they knew or should have known about the harassment and failed to take immediate and appropriate corrective action. If the supervisor’s harassment results in a hostile work environment but not in a tangible employment action, the Agency can avoid liability only if it can prove that:

a. It reasonably tried to prevent and immediately correct the harassing behavior, and

b. The employee unreasonably failed to take advantage of any preventative or corrective
opportunities the Agency provided.

6. [bookmark: 6.__PROHIBITED_BASES_OF_UNLAWFUL_HARASSM]PROHIBITED BASES OF UNLAWFUL HARASSMENT

a. Race/Color

Title VII of the Civil Rights Act of 1964 prohibits discrimination based on race and color. Race discrimination involves treating someone (applicant or employee) unfavorably because the individual is of a certain race or has personal characteristics associated with race (such as hair texture, skin color, or certain facial features). Color discrimination involves treating someone unfavorably because of their skin color. Discrimination and harassment can also occur when the victim and the person inflicting the discriminatory or harassing behavior are of the same race and color.

b. Religion

Title VII of the Civil Rights Act of 1964 prohibits discrimination based on religion.
Religious discrimination involves treating a person (applicant or employee) unfavorably because of his or her religious beliefs. The law protects not only people who belong to traditional, organized religions (such as Buddhism, Christianity, Hinduism, Islam, and Judaism), but also others who have sincerely held religious, ethical or moral beliefs. Religious discrimination can involve treating someone differently because that person is married to (or associated with) an individual of a particular religion or has a connection to a religious organization or group. The law requires an agency to reasonably accommodate an employee’s religious beliefs or practices unless doing so would cause more than a minimal burden on the agency’s business operations.
Therefore, the law may require an agency to make reasonable adjustments to the work environment that will allow an employee to practice his or her religion.

c. Sex

Title VII of the Civil Rights Act of 1964 prohibits discrimination based on sex. Sex discrimination involves treating someone (applicant or employee) unfavorably because of that person’s sex. This protected category includes pregnancy and gender/sexual identity and sexual orientation. This provision protects transgender, lesbian, gay, and bisexual individuals as well as those who do not conform to gender stereotypes. Discrimination based on sex also, includes sexual harassment. Sexual harassment includes unwanted and unwelcome sexual advances,

requests for sexual favors, and other verbal or physical harassment of a sexual nature between the same or opposite genders, when:

(1) Submission to the conduct is made either explicitly or implicitly a term or condition of employment; or

(2) Submission to or rejection of the conduct is used as a basis for employment decisions affecting such individual; or

(3) The conduct has the purpose or effect of unreasonably interfering with work performance or creating an intimidating, hostile, or offensive working environment.

Sexual harassment may be verbal, nonverbal, or physical. Examples of behaviors that could constitute sexual harassment are touching; sexual innuendos; suggestive comment; threats; and nude or sexual pictures, cartoons, or calendars.

d. National Origin

Title VII of the Civil Rights Act of 1964 prohibits discrimination based on national origin. National origin discrimination involves treating applicants or employees unfavorably because they are from a particular country or part of the world, because of ethnicity or accent, or because they appear to be of a specific ethnic background (even if they are not). National origin discrimination can involve treating people unfavorably because they are married to (or associated with) a person of a specific national origin or have a connection to an ethnic organization or group. Discrimination can also occur when the victim and the person who inflicted the discrimination or harassing behavior are of the same national origin.

e. Age

Discrimination based on age involves treating someone (applicant or employee) less favorably because of their age. The Age Discrimination in Employment Act forbids age discrimination against people who are age 40 or older. It does not protect workers under the age of 40. Age discrimination can happen even when the victim and person inflicting the discriminatory or harassing behavior(s) are both over 40.

f. Disability

The Rehabilitation Act of 1973, as amended, and the Americans with Disabilities Act, as amended, prohibit discrimination based on disability. Disability discrimination can occur when:

(1) Management treats qualified individuals with a disability unfavorably in any aspect of employment, including hiring, firing, pay, job assignments, promotions, layoff, training, fringe benefits, and any other term or condition of employment because of their disability.

(2) Management fails to make a reasonable accommodation (modifications or

adjustments to the work environment) for a known disability. The law requires a Federal agency to provide reasonable accommodation to an employee or job applicant with a disability unless doing so would cause significant difficulty or expense for the agency (“undue hardship”).

(3) Management treats an applicant or employee with a disability less favorably because they have a history of a disability (such as cancer that is controlled or in remission), or because management believes they are physically or mentally impaired.

g. Genetic Information

It is illegal to discriminate against employees or applicants because of genetic information. Title II of the Genetic Information Nondiscrimination Act of 2008 prohibits the use of genetic information in making employment decisions; restricts Federal agencies and other entities covered by Title II from requesting, requiring, or purchasing genetic information; and strictly limits the disclosure of genetic information. Genetic information includes information about an individual’s genetic tests and the genetic tests of an individual’s family members, as well as information about the manifestation of a disease or disorder in an individual’s family members (that is, family medical history).

h. Reprisal

Title VII of the Civil Rights Act of 1964 prohibits discrimination based on reprisal. Reprisal occurs when management treats employees differently because they are, or were, involved in a protected EEO activity. Protected activities include seeking or participating in EEO counseling, providing testimony in an EEO investigation, or at an EEO hearing, filing a discrimination complaint, or speaking out against discriminatory activities.

7. [bookmark: 7.__RESPONSIBILITIES]RESPONSIBILITIES

a. The EEO office is responsible for:

(1) Developing, implementing and providing training for all employees regarding this
guidance.

(2) Distributing this guidance and procedures to all employees on a periodic basis, posting the guidance on the DeCA web site and reminding all employees of their responsibilities.

(3) Providing oversight and technical assistance and support to assure compliance with this guidance. This includes advising managers, and supervisors on providing relief to individuals alleging harassing conduct pending the outcome of a management inquiry.

(4) The overall functions of the EEO program.

(5) Monitoring these procedures and ensuring proper implementation.

b. The Director of Human Resources (HR), is responsible for:

(1) Assisting DeCA supervisors and managers in complying with the Agency’s anti- harassment guidance and procedures.

(2) Assisting managers and supervisors in identifying and applying the most appropriate performance measure in employee plans where compliance with the anti-harassment policy and this guidance can be evaluated.

(3) Ensuring that performance plans of all supervisors and managers have a performance measure relating to compliance with this guidance.

(4) Ensuring that all new employees receive a copy of this guidance and the agency anti-harassment policy.

(5) Maintain all harassment inquiry-related records and files in a secure location.

c. Office of General Counsel (GC) is responsible for:

(1) Providing legal advice and services to all DeCA components on the prevention of harassment.

(2) Advising managers and supervisors on appropriate actions and penalties for misconduct in the workplace.

(3) Collaborating with EEO to guide supervisors and managers on options for relief available to individuals alleging harassment pending the outcome of a management inquiry.

(4) Collaborating with EEO on the periodic education and training of managers and supervisors on the Agency’s anti-harassment guidance and procedures.

d. Managers and Supervisors, both civilian and military supervisors of DeCA civilian.
employees must:

(1) Ensure the workplace is free of harassment.

(2) Ensure their subordinates are aware of the anti-harassment policy and procedures and their responsibilities and evaluate them on their compliance.

(3) Ensure their employees complete mandatory EEO, Anti-Harassment, and No FEAR Act Training on an annual basis.

(4) Take immediate and appropriate steps to mitigate allegations of harassment involving employees they supervise, and take steps to separate the alleged harasser from the alleged victim. These actions should be initiated within four business days or less. Upon receiving claims of harassment consult with HR, EEO or GC as appropriate.

(5) Upon conclusion of the inquiry, provide a written description of the findings and efforts taken to resolve the matter to GC, the HR Director, and the EEO Director as appropriate.

(6) Notify the alleged victim and harasser on the outcome of the inquiry to the extent permitted under the Privacy Act. The victim does not need to know and may not be provided the outcome of any proposed or actual disciplinary action taken against the harasser(s). The harasser also, is not to be provided a copy of the Fact Finding report. The same rules generally apply to the alleged harasser, who is entitled to see the report as a matter of course. However, if disciplinary action is to be taken against the alleged harasser(s), he or she is entitled to see that portion of the report that forms the basis for taking the action.

(7.) Monitor the work environment following a report alleging a violation of this guidance and the anti-harassment policy to ensure that there are no further violations or incidents of retaliation against any individual who has reported harassment or participated in the inquiry.

(8) Complete the DeCA mandatory “EEO, Anti-Harassment and NoFEAR Act Training” course for supervisors annually.

e. DeCA Employees are expected to:

(1) Understand their rights and responsibilities under the anti-harassment policy and guidance procedures.

(2) Refrain from engaging in harassing conduct.

(3) Report harassing conduct by employees or others in the workplace.

(4) If subjected to harassing conduct, inform the supervisor of the offending employee, or his/her supervisor or another supervisor in the workplace, HR staff or EEO staff. Supervisors and managers cannot correct harassing conduct if they are not aware of it. When an employee fail to report harassing conduct, the agency has the right to raise this as a defense against a claim of harassment.

(5) Fully cooperate in any fact-finding inquiry regarding allegations of harassment.

(6) Complete the mandatory “EEO Anti-Harassment NoFEAR Act Training” course to gain an understanding of the DeCA’s anti-harassment policy and procedures and their role in the complaint process.

8. [bookmark: 8.____PROCEDURES]PROCEDURES

a. Reporting Harassment.4 The procedures for reporting allegations of harassment are as

[bookmark: _bookmark3]4 These procedures do not affect the rights under the EEO complaint process. DeCA employees, have access to an EEO counselor at any time. Employees who report allegations of harassment in accordance with DeCA’s anti- harassment procedures have not filed a complaint under the EEO process. However, employees who wish to file a discrimination complaint should contact EEO to request EEO counseling within 45 days of the alleged harassing conduct. An employee may pursue both avenues of redress simultaneously. If the employee initiates EEO counseling, the EEO counselor will assist management and the employee to resolve the allegations, but is not authorized to conduct inquiries into employee misconduct.

follows:

(1) Employees who believe that have been subjected to unwelcome hostile or harassing conduct are encouraged to inform the person(s) responsible for the conduct that it is unwelcome and offensive and to request that it stop. If the conduct continues, or if the employees feels uncomfortable confronting the responsible person(s) about the conduct, he/she should report the matter to the first-line supervisor of the offending employee or another supervisor or manager. If an employee is uncomfortable going to a supervisor or manager to report allegations of harassment, they also have the option of reporting the matter directly to HR, or EEO.

(2) On occasions when management officials are not aware of allegations of prohibited harassment until approached by an EEO counselor, the management official must immediately inform the appropriate supervisor.

(3) Employees who know of hostile or abusive conduct directed at others are encouraged to report the matter to the supervisor of the offending employee.

(4) When employees file formal complaints of prohibited harassment, a copy of any inquiry will be forwarded to the EEO counselor by the investigator or supervisor who conducted the inquiry for inclusion in the Report of Investigation.

b. Fact-Finding Inquiries into Allegations of Harassment

To the greatest extent possible, DeCA will maintain confidentiality in protecting the identity of employees who report harassment. However, the Agency cannot guarantee complete confidentiality because conducting an effective inquiry may reveal identifying information to potential witnesses. Employees who make reports of prohibited harassment or provide information related to such claims will be protected from retaliation for raising the issue. DeCA is committed to ensuring that allegations of harassment are shared only with those who have a need to know.

(1) The fact-finding inquiry will be completed expeditiously and impartially. As a general rule, inquiries should begin within four days of the report of harassment. If the matter involves a senior manager or a complex allegation, the supervisor or manager should raise the matter to the HR Director, GC, or the EEO Director, who will determine the most appropriate party to conduct the inquiry. This review may lead to the appointment of a professional investigator.

(2) When an allegation is received by the HR Director, or the EEO Director, they will acknowledge receipt of the allegation in writing, and will notify an appropriate manager in the office implicated.

(3) The supervisor or the individual conducting the inquiry should identify, in writing:

(a) The nature of the harassing conduct and whether it could be considered hostile


  or abusive;

(b) The names of the parties involved;

(c) Whether any immediate action is required to insulate the alleged victim from further hostile or abusive conduct; and

(d) What action is necessary and appropriate to otherwise address the allegation(s)?

(4) The inquiry should record sufficient evidence to support any corrective and/or disciplinary action taken or indicate that there is insufficient evidence to support corrective and/or disciplinary action.

(5) When the allegations concern the employee’s direct or first-line supervisor or a coworker in the workplace, consideration should be given to taking immediate measures before completing the inquiry to ensure that the opportunity for additional actual or perceived harassment does not occur. Examples of such matters are:

(a) Making schedule changes to avoid contact between the parties and using all available tools to separate the parties, including a temporary detail of the supervisor or coworker, expanded telework, placing the supervisor or coworker on non-disciplinary leave with pay pending the conclusion and outcome of the inquiry; or

(b) Arranging for the employee to report to an alternative supervisor or manager while the inquiry is being conducted, if the alleged victim agrees that this should be done. Such an offer to the employee should be made only after consultation with HR.

(6) Prior to completion, the individual conducting the inquiry will consult with GC to ensure that the inquiry and resulting documentation are legally sufficient. The individual conducting the inquiry is encouraged to consult with GC early for advice on how to complete the inquiry. Upon completion of the inquiry, the conclusion will be communicated to alleged victim.

(7) When the supervisor/individual conducting the inquiry determines from the inquiry that no harassing conduct occurred and no disciplinary action will be required, he/she must first notify GC, the HR Director, and the EEO Director, as appropriate and provide a written summary of the inquiry before notifying the alleged victim. If an inquiry is closed in this manner, the written summary and any supporting documents will be provided to and maintained by the HR Director. If it is determined that additional fact-finding is warranted, the GC and/or the EEO Director will respond to indicate what additional information is necessary in order to complete the inquiry and/or to determine whether remedial action is warranted. If the inquiry reveals that harassing conduct occurred, but it was not related to a basis covered in this guidance, management has discretion to act to correct such harassing conduct and take appropriate corrective action against the offender.

(8) When an inquiry results in a finding that harassment occurred, and appropriate management official should initiate immediate corrective action including efforts to stop the ongoing harassment and the initiation of disciplinary or adverse action procedures.


(9) Immediate corrective action, disciplinary or otherwise, up to and including removal, will be taken against any employee who violates this guidance, and any supervisor or management official who fails to perform his/her obligations, including any failure to report known violations of this guidance and related procedures. Further, immediate corrective action should be taken within 60 days of receiving notice of a harassment complaint.

9. [bookmark: 9.__DISTRIBUTION]DISTRIBUTION

A copy of the anti-harassment guidance shall be made available to all DeCA employees.
[bookmark: _GoBack]New DeCA employees will be provided a copy of the policy and guidance during the New Employee Orientation. This guidance will be prominently posted on official bulletin boards the DeCA public website and portal, as well as the EEO portal to provide guidance to DeCA employees and applicants for employment.
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